Statement by the United States at the Meeting of the WTO Dispute Settlement Body

Geneva, September 5, 2016

SURVEILLANCE OF IMPLEMENTATION OF RECOMMENDATIONS ADOPTED
BY THE DSB

A. UNITED STATES — ANTI-DUMPING MEASURES ON CERTAIN
HOT-ROLLED STEEL PRODUCTS FROM JAPAN: STATUS REPORT BY
THE UNITED STATES (WT/DS184/15/ADD.163)

The United States provided a status report in this dispute on August 22, 2016, in
accordance with Article 21.6 of the DSU.

The United States has addressed the DSB’s recommendations and rulings with respect to
the calculation of anti-dumping margins in the hot-rolled steel anti-dumping duty
investigation at issue.

With respect to the recommendations and rulings of the DSB that have yet to be
addressed, the U.S. Administration will work with the U.S. Congress with respect to
appropriate statutory measures that would resolve this matter.



SURVEILLANCE OF IMPLEMENTATION OF RECOMMENDATIONS ADOPTED
BY THE DSB

B. UNITED STATES - SECTION 110(5) OF THE US COPYRIGHT ACT:
STATUS REPORT BY THE UNITED STATES (WT/DS160/24/ADD.138)

The United States provided a status report in this dispute on August 22, 2016, in
accordance with Article 21.6 of the DSU.

The U.S. Administration will continue to confer with the European Union, and to work
closely with the U.S. Congress, in order to reach a mutually satisfactory resolution of this
matter.



SURVEILLANCE OF IMPLEMENTATION OF RECOMMENDATIONS ADOPTED
BY THE DSB

C. EUROPEAN COMMUNITIES - MEASURES AFFECTING THE APPROVAL
AND MARKETING OF BIOTECH PRODUCTS: STATUS REPORT BY THE
EUROPEAN UNION (WT/DS291/37/ADD.101)

The United States thanks the European Union (“EU”) for its status report and its
statement today.

As the United States has noted repeatedly at past meetings of the DSB, EU measures
affecting the approval and marketing of biotech products remain of substantial concern to
the United States.

The EU measures are characterized by lengthy, unpredictable, and unexplained delays in
approvals, even after the EU’s scientific body has completed exhaustive and time-
consuming safety reviews.

The United States takes note that the EU finally has approved the specific varieties of
biotech soybeans that the United States has discussed at the last several DSB meetings.

To be sure, this is a welcome development.
At the same time, however, the unwarranted delays between the mid-2015 scientific
assessments and the final EU approvals illustrate the ongoing problems with the EU

measures. Indeed, those delays have already caused adverse effects on trade in soybeans.

The United States urges the EU to ensure that its biotech approval measures are
consistent with its obligations under the SPS Agreement.



UNITED STATES — CONTINUED DUMPING AND SUBSIDY OFFSET ACT OF
2000: IMPLEMENTATION OF THE RECOMMENDATIONS ADOPTED BY THE
DSB

A. STATEMENTS BY THE EUROPEAN UNION AND JAPAN

As the United States has noted at previous DSB meetings, the Deficit Reduction Act —
which includes a provision repealing the Continued Dumping and Subsidy Offset Act of
2000 — was enacted into law in February 2006. Accordingly, the United States has taken
all actions necessary to implement the DSB’s recommendations and rulings in these
disputes.

We recall, furthermore, that the EU, Japan, and other Members have acknowledged that
the Deficit Reduction Act does not permit the distribution of duties collected on goods
entered after October 1, 2007, nearly nine years ago.

We therefore do not understand the purpose for which the EU and Japan have inscribed
this item today.

With respect to comments regarding further status reports in this matter, as we have
already explained at previous DSB meetings, the United States fails to see what purpose
would be served by further submission of status reports which would repeat, again, that
the United States has taken all actions necessary to implement the DSB’s
recommendations and rulings in these disputes.

Indeed, as these very WTO Members have demonstrated repeatedly when they have been
a responding party in a dispute, there is no obligation under the DSU to provide further
status reports once a Member announces that it has implemented those DSB
recommendations and rulings, regardless of whether the complaining party disagrees
about compliance.



CHINA - CERTAIN MEASURES AFFECTING ELECTRONIC PAYMENT
SERVICES

A. STATEMENT BY THE UNITED STATES

The United States recalls that the DSB adopted its recommendations and rulings in this
dispute in August 2012, and the reasonable period of time expired in July 2013.

As the United States noted at last month’s DSB meeting, China finally has issued a
regulation that appears to set out a licensing application process for electronic payment
service (EPS) suppliers to obtain authorization to do business in China.

The United States expects that with these regulations, China will allow for the approval
of foreign EPS suppliers without further delays, in accordance with China’s WTO
obligations. At this time, however, it remains unclear whether China will in fact allow
foreign EPS providers to operate in China.

In the meantime, more than three years after the expiry of the RPT in this dispute,
China’s domestic supplier remains the only entity authorized to provide electronic
payment services in China.



UNITED STATES — COUNTERVAILING DUTY MEASURES ON CERTAIN HOT
ROLLED CARBON STEEL FLAT PRODUCTS FROM INDIA

A. STATEMENT BY INDIA

As we have explained at prior DSB meetings, the United States has completed
implementation with respect to the DSB recommendations and rulings in this dispute.

As we have also previously remarked, we remain willing to discuss with India any
questions it may have. India, however, has not contacted us to do so.

As the United States has consistently explained to the DSB, and again today under item
2, there is no obligation under the DSU to provide further status reports once a Member
announces that it has implemented those DSB recommendations and rulings, regardless
of whether the complaining party disagrees about compliance. India appears to disagree.

On the other hand, India has inscribed DS436, in which the United States is the
responding party, but not DS430, in which India is the responding party, on the agenda of
today’s meeting. It appears to the United States, therefore, that India may have made an
error in the DS number in its agenda request. To assist India in acting according to its
principled view on status reports, the United States has inscribed DS430 on the agenda.
We look forward to India’s report under the next agenda item.

With respect to the “as such” finding on Section 1677(7)(G)(i)(I11) of the Tariff Act of
1930, we have explained both to India and to the DSB that no further U.S. action is
needed.

As we explained before, under U.S. law, the U.S. Department of Commerce has
discretion with respect to the timing of a self-initiated investigation. And, Commerce has
confirmed its commitment to exercise this discretion in a manner that is consistent with
the international obligations of the United States.

Therefore, no further action is needed and India has no basis for its insistence that U.S.
law must be changed in order for the United States to comply with the DSB
recommendations in this dispute.

India is incorrect that the U.S. claim of compliance is based on the statute never having
been applied. While it is true that the statutory provision at issue has never been applied,
as just noted, that is not the reason a change to the statute is not necessary.



Given that the United States has fully complied in this dispute, the United States is not
required to submit further status reports in this matter.



INDIA - MEASURES CONCERNING THE IMPORTATION OF CERTAIN
AGRICULTURAL PRODUCTS (WT/DS430)

A. STATEMENT OF THE UNITED STATES
Members will recall that this dispute was discussed at two recent meetings of the DSB.

At the June 22, 2016, DSB meeting, which was held three days after the June 19
expiration of the reasonable period of time for compliance, the United States explained
that India had not adopted any changes to the measure at issue in the dispute.

Members will also recall that India has objected to the level of suspension requested by
the United States, referring the matter to arbitration.

That arbitration is currently in progress. Nonetheless, the United States remains open to
working with India on a mutually agreed resolution to this dispute.

Indeed, in contrast to the situation with respect to the prior agenda item, the United States
has been reaching out to India in an attempt to resolve U.S. concerns through bilateral
discussions.

At this meeting, the United States would like to inform the DSB of the latest
developments regarding this dispute.

In late July, India adopted a measure that revises certain aspects of the measure at issue in
the dispute. India notified this measure to the SPS Committee,* but not to the DSB.

Unfortunately, the revised measure appears to retain many of the features of India’s prior
measure that the DSB found to be inconsistent with India’s obligations under the SPS
Agreement. For example:

The revised measure appears to continue to impose import prohibitions on account of
avian influenza outbreaks, contrary to the DSB’s findings on the OIE Terrestrial Code.?
Given that the revised measure, like the original measure, does not appear to be based on
a risk assessment, India would appear to have no basis for imposing its import restrictions
on U.S. agricultural products.

1 G/SPS/N/IND/150.
2 India — Agricultural Products, para. 7.270.



o The revised measure appears to be more trade restrictive than a measure based on
international guidelines, contrary to the DSB’s findings that international standards meet
India’s level of protection.®

o India also appears not to have taken any steps to address the DSB’s findings that its
measure unjustifiably discriminates against imports in light of the conditions prevailing
within India.*

o This list is not exhaustive, but is more than sufficient to demonstrate U.S. concerns that
India’s revised measure does not address the DSB’s findings and recommendations in
this dispute.

o Accordingly, the United States will continue to preserve and enforce U.S. rights under the
DSU. As noted, however, we remain in bilateral discussions with India and hope that
India will adopt appropriate measures consistent with its WTO obligations.

Second Intervention

o Under Article 22.6 of the DSU, the negative consensus rule applies within 30 days of the
end of the period for compliance.

. By submitting the Article 22.2 request, the United States preserved its negative consensus
rights.

o Taking this step was neither surprising nor unusual. Similar actions have been taken in

other disputes.

. The United States notes that as of the end of the reasonable period of time, and indeed as
of the time of the U.S. request under Article 22.2 of the DSU, India was not even
claiming that the measures that were the subject of the DSB’s recommendations and
rulings had been withdrawn or modified.

o As we have noted, we remain prepared to engage with the Government of India to
facilitate its coming into compliance with the DSB’s recommendations and rulings in
DS430.

. With regard to India’s suggestion that the United States should have entered into a

sequencing agreement, there is nothing in the DSU that requires Members to enter into

3 India — Agricultural Products (AB), para. 5.232.
4 India — Agricultural Products, para. 8.1(c)(vi).



such an agreement. Members have found it appropriate to do so in many circumstances.
But India had taken not steps to address the DSB’s recommendations as of the time when
the United States took procedural action to preserve its rights under Article 22.

India also suggests the United States should have initiated a proceeding under Article
21.5 of the DSU. Members have often agreed through sequencing agreements or
otherwise to conduct proceedings in such an order, but as Members are well aware, this is
not required under the DSU.
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