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4.

STATEMENT BY THE UNITED STATES ON TRANSPARENCY IN WTO DISPUTE
SETTLEMENT



The United States requested this agenda item to discuss an important systemic issue that
is critical for the legitimacy of the WTO: transparency – or, perhaps more accurately, the
lack of transparency – in WTO dispute settlement.



For more than twenty years, the United States has called for Members to support the
WTO by bringing openness and accountability to its operations, including dispute
settlement.1 At the 1998 Ministerial Conference, the United States proposed that all
dispute settlement hearings at the WTO be opened to the public, and all submissions by
the parties be made publicly available.



In its statement at the 1998 Ministerial Conference, the United States urged that Members
could act to improve transparency even without changes to the rules. To that end, the
United States formally offered to open every panel proceeding that it is a party to, and we
invited every other Member to agree to make this happen. The United States also made a
proposal to mandate greater transparency through public meetings and access to
submissions, but that proposal is without prejudice to the ability of Members to agree to
greater transparency in each dispute.



The story over 20 years later is disappointing, at best. Several WTO Members –
including Australia, Canada, Chinese Taipei, the European Union, Japan, New Zealand,
Norway, and others – have joined the United States in supporting greater transparency in
WTO dispute settlement, for example, by agreeing to open hearings and public
submissions. But most WTO Members continue to insist on closed hearings and
confidential submissions. What is worse, some even seek to prevent the United States
and other Members from making statements publicly available through direct viewing
when they are made.



By pushing to keep WTO dispute settlement closed and secret, these Members deny other
Members, the public, and the WTO itself of significant benefits. Open and transparent
WTO dispute settlement enhances WTO Members’ understanding of the dispute
settlement system, particularly for those who do not participate often in the system.
Transparent dispute settlement promotes confidence in the professionalism and
objectivity of WTO adjudicators, to the benefit of both parties and the dispute settlement
system as a whole.

1

See, e.g., Statement by the President of the United States, WTO Ministerial 1998, available at
https://www.wto.org/english/thewto_e/minist_e/min98_e/anniv_e/clinton_e.htm.

U.S. Statement at the July 22, 2019, DSB Meeting



Experience under the WTO dispute settlement system since 1995 has demonstrated that
the findings contained in reports adopted by the Dispute Settlement Body can affect large
sectors of society. At the same time, increased membership in the WTO has also meant
that more governments and their citizens have an interest in DSB recommendations. Yet
the citizens of the parties, and those Members not party to a dispute, have been unable to
even observe the arguments or proceedings that result in these recommendations.



The public has a legitimate interest in WTO dispute settlement proceedings. Indeed,
acceptance of the results of WTO dispute settlement may be facilitated if those being
asked to assist in the task of implementation, such as the constituencies of legislators,
have confidence that the DSB recommendations are the result of a fair and adequate
process.



Despite the myriad benefits that greater transparency would bring to the WTO, a number
of Members – including several major users of the dispute settlement system such as
China, India, Indonesia, Korea, Mexico, Russia, Turkey, Vietnam, and others – have not
only failed to agree to be more transparent in WTO dispute settlement. These Members
have also actively obstructed efforts by others to provide greater transparency.
Regrettably, some panels have acquiesced to the efforts of those Members by failing to
permit another party to at least make its own statements open to public observation.



And so what we observed in the early days of the WTO continues to remain the general
rule, and not the exception: “Today, when one nation challenges the trade practices of
another, the proceeding takes place behind closed doors.”2



This is unacceptable. The lack of transparency in WTO dispute settlement at the
inception of the WTO was regrettable, but could perhaps be viewed as a remnant of the
GATT system we inherited that could be expected to change as the WTO dispute
settlement system matured. Today, over 20 years later and after the initiation of nearly
600 disputes, the continued lack of transparency is simply untenable and threatens to
further erode public support for and, ultimately the viability of, this system that Members
profess to support.



In our statement today, we will first examine the rules we have and dispel common myths
that certain Members seek to perpetuate about the dispute settlement system. There is no
obligation in the DSU for WTO dispute settlement to be transparent. However, as we
will explain, while the DSU does not mandate and ensure transparency, it does not
prohibit decisions by Members to provide transparency, either.

2

Statement by the President of the United States, WTO Ministerial 1998, available at
https://www.wto.org/english/thewto_e/minist_e/min98_e/anniv_e/clinton_e.htm.
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Second, the United States will highlight that while some Members have promoted
transparent dispute settlement over the years, for too long, too many Members that claim
to support the multilateral trading system actively undermine it by promoting a lack of
transparency in WTO dispute settlement. The positions of those Members opposed to
greater transparency in WTO dispute settlement are misguided and only serve to erode
support for the WTO and its dispute settlement system.



Third, we will explain why opposition to greater transparency is contrary to the choices
Members have made in other fora, including other international adjudicatory systems and
regional free trade agreements. This highlights that WTO Members do not object to
transparent dispute settlement in principle. Rather, Members recognize the value of
transparency. Thus, there should be no impediment for all Members to take action now
to remedy the lack of transparency in WTO dispute settlement.



Fourth, before concluding, the United States will discuss briefly additional benefits
associated with a transparent dispute settlement system.

I.

The Lack of Transparency in WTO Dispute Settlement is Not Required by the DSU



The text of the DSU does not mandate a lack of transparency in WTO dispute settlement.



The relevant provisions of the DSU make clear that WTO adjudicators – panels, the
Appellate Body, and arbitrators under Articles 21.3(c), 22.6, and 25 of the DSU – are not
precluded from opening their meetings and hearings to all Members and the public.



The DSU also makes clear that nothing in the DSU precludes a party from making its
submissions publicly available.



To the contrary, and as we will discuss, the scope of confidentiality provided for in the
DSU is explicit and limited, and does not extend to the “arguments” or “positions” of a
party.
A.

The DSU Does Not Preclude Open Meetings



Panels, the Appellate Body, and Arbitrators have opened their meetings to observation by
WTO Members and the public upon request, and this is entirely consistent with the DSU.
There is no DSU impediment to open meetings.



DSU Article 14.1 and Appendix 3 do not mandate closed panel meetings or preclude
open panel meetings.
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Article 14.1 of the DSU (entitled “Confidentiality”) provides that a panel’s
“deliberations” shall be confidential.3 A panel’s “deliberations” refers to the internal
discussions and debates among panel members concerning the dispute.4



But panel deliberations is not synonymous with panel meetings. These are different
terms used in the DSU with distinct meanings. In fact, whereas DSU Article 14.1 refers
to a panel’s “deliberations”, other provisions of the DSU make reference to a panel
meeting.5 Panel working procedures often explicitly distinguish between the
deliberations of the panel (which are confidential) and the meetings of the panel with the
parties, which may be opened or closed, depending on the parties to the dispute.



Thus, maintaining a panel’s deliberations as confidential in no way suggests that a
panel’s meetings with the parties to a dispute must also be maintained as confidential.



In our experience proposing open panel meetings, we have heard from certain Members
opposed to greater transparency that Appendix 3 of the DSU precludes open panel
meetings. Those Members often point to paragraph 2 of Appendix 3, which indicates that
a panel shall meet in closed session. Reliance on this paragraph alone is an incomplete
reading of the DSU. Article 12.1 of the DSU states that a panel may depart from the
working procedures in Appendix 3 after consulting the parties to a dispute. In other
words, it is clear from the DSU that a panel may decide not to meet in closed session
after consulting with the parties.



These provisions of the DSU must also be read and applied in conjunction with Article
18.2 of the DSU.6 The second sentence of Article 18.2 is the critical provision on
transparency in the DSU. It provides as follows: “Nothing in this Understanding shall
preclude a party to a dispute from disclosing statements of its own positions to the
public.”

3

DSU Article 14.1 (“Panel deliberations shall be confidential.”).

4

See, e.g., Cambridge English Dictionary Online, “deliberation”, available at
https://dictionary.cambridge.org/us/, (“considering or discussing something.”).

5

See, e.g., DSU Article 15.2 (“At the request of a party, the panel shall hold a further meeting with the
parties on the issues identified in the written comments.”).

6

DSU Art. 18.2 (“Written submissions to the panel or the Appellate Body shall be treated as confidential,
but shall be made available to the parties to the dispute. Nothing in this Understanding shall preclude a
party to a dispute from disclosing statements of its own positions to the public. Members shall treat as
confidential information submitted by another Member to the panel or the Appellate Body which that
Member has designated as confidential. A party to a dispute shall also, upon request of a Member,
provide a non-confidential summary of the information contained in its written submissions that could be
disclosed to the public.”).
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What Article 18.2 provides is that no other provision of the DSU could interfere with a
party’s right to disclose its own positions to the public, including statements made in the
course of a panel meeting. Thus, Article 18.2 makes clear that a party to a dispute may
make public its statements and answers during a panel meeting. And if those statements
can be made public, there is no reason why a party cannot seek to have such statements
and answers made public at the time they are spoken.



Appellate oral hearings have also been opened to observation by WTO Members and the
public, and this is fully consistent with the DSU.



Article 17.10 of the DSU does not preclude open hearings by the Appellate Body.
Article 17.10, first sentence, states as follows: “The proceedings of the Appellate Body
shall be confidential.”7 This provision does not state that an oral hearing must be closed
to the public and non-participating WTO Members. And the text of the DSU confirms
that the statements of WTO Members at an appellate oral hearing need not be kept
confidential against that party’s wishes.



First, the DSU does not even mention an oral hearing of the Appellate Body. The
omission of any mention of an Appellate Body oral hearing in Article 17 means that
Article 17.10 cannot be directed at the question of whether such a hearing should be open
or closed.



Second, Article 17.10 must also be read and applied in conjunction with Article 18.2 of
the DSU. As noted, Article 18.2 states that nothing in the DSU shall prevent a Member
from making public statements of its own position. This text makes clear that a Member
that is party to an appeal may agree to make public its statements and answers to
questions during an appellate hearing. And if those statements can be made public,
again, there is no reason why that party cannot have such statements and answers made
public at the time they are spoken.



Third, the practice of the Appellate Body to permit third-party observation of appellate
oral hearings confirms an understanding that Article 17.10 does not mandate closed
hearings. There is nothing in the DSU that authorizes a third party to observe any
Appellate Body hearing, as opposed to the panel stage, at which a third party is given the
opportunity to participate in a separate third party session under DSU Article 10.2. If
Article 17.10 required that the appellate hearing be confidential, then third parties would
have no right to attend and would not be permitted to observe the confidential oral
hearing.

7

DSU Art. 17.1 (“The proceedings of the Appellate Body shall be confidential. The reports of the
Appellate Body shall be drafted without the presence of the parties to the dispute and in the light of the
information provided and the statements made.”).
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Fourth, an interpretation of Article 17.10 as requiring the confidentiality of appellate
hearings is not consistent with Article 17, which requires that the Appellate Body decide
an appeal through issuance of an appellate report. Like panel reports, Appellate Body
reports routinely describe the arguments of the parties and third parties at the hearing. If
Article 17.10 was construed as requiring the hearing be confidential, then such
description or quotations would be a breach of confidentiality.



An Appellate Body report also discloses the arguments of the parties and third parties in
their written submissions, and notices of appeal are circulated as public WT/DS
documents in every appeal. They are not kept confidential despite forming part of the
“proceedings”. Of course, no meaningful report could be issued without engaging with
the notice of appeal or the parties’ arguments.



In addition to panel and appellate proceedings, the DSU provides for arbitral proceedings
in Articles 21.3(c), 22.6, and 25. There is no provision of the DSU applicable to
arbitrators that corresponds to Article 14 or Article 17.10, nor is there any other provision
of the DSU that suggests meetings with arbitrators could not be opened to the public.



Thus, there is no DSU impediment to Members taking action today to improve the
transparency in WTO dispute settlement by agreeing to permit observation of the
meetings and hearings in their disputes by all Members and the public.
B.

The DSU Does Not Preclude Members from Making Their Submissions
Public



The DSU does not preclude Members from making their submissions and oral statements
public. The confidentiality a Member may invoke under Article 18.2 is limited, and it is
important to distinguish between what it provides and what it does not.



There are only two references in Article 18.2 to maintaining something as confidential.



The first sentence of Article 18.2 provides that “[w]ritten submissions to the panel or the
Appellate Body shall be treated as confidential, but shall be made available to the parties
to the dispute.” However, the second sentence of Article 18.2, as discussed, provides that
“[n]othing in this Understanding shall preclude a party to a dispute from disclosing
statements of its own positions to the public.” Read together, this means that a Member
can make public its own written submissions, oral statements, and responses to questions
(i.e., statements of its own position), but it cannot make public the “written submission[]”
of another Member.



The only other reference to maintaining something as confidential in Article 18.2 is in the
third sentence, which provides that “Members shall treat as confidential information
submitted by another Member to the panel or the Appellate Body which that Member has
designated as confidential.”

6
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Information means “facts about a situation, person, event, etc.”8, and in the context of
Article 18, is contained in and a subset of a submission. This is demonstrated, for
example, in the last sentence of Article 18.2, which refers to “information contained in” a
written submission.



“Information” does not refer to “arguments” or “positions” of a Member. Not only does
this follow from the ordinary meaning of “information”, but it follows from the context
of Articles 14.2 and 17.10, which require panel and appellate reports to be drafted “in the
light of the information provided and the statements made” (that is, the written and oral
submissions that are the statements of a Member’s position).



And Article 18.2 does not refer to all “information”, but rather only that information
which another Member has designated as confidential. Even where a Member has
designated specific “information” as confidential, that Member is obligated by Article
18.2 to provide, upon request, a non-confidential summary of that “information” that
could be made public.



In sum, each Member has the right to make public its own submissions and statements.
Thus, there is no DSU impediment to Members taking action today to improve the
transparency in WTO dispute settlement by agreeing to make their submissions available
to all Members and the public.
C.

The DSU Does Not Provide for Confidentiality of “Arguments” or
“Positions” of a Party



Some Members, in opposing open meetings or public submissions, have argued that the
DSU provides for the confidentiality of “arguments” or “positions” of a party. It does
not, and there are several reasons why such an argument fails.



No provision of the DSU provides for the confidentiality of “arguments” or “positions”.
We have already discussed the limited references to confidentiality and what they
provide.



Moreover, a requirement to maintain arguments or positions as confidential would
conflict with several provisions of the DSU.



First, such a requirement would render inutile the right of a Member under DSU Article
18.2 to disclose to the public its own statements given that in a dispute settlement
proceeding a Member’s statements are by their nature going to engage with, and thus
reveal, the arguments and positions of another Member. A Member’s statement of its
own positions will necessarily relate to the arguments of the other Members.

8

Cambridge English Dictionary Online, “information”, available at https://dictionary.cambridge.org/us/.
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No respondent could ever disclose its own statements consistent with a requirement not
to reveal the other party’s arguments or positions. For example, a responding party in a
dispute seeks to explain that the complaining party has not demonstrated that a
challenged measure is inconsistent with the WTO obligations identified by the
complaining party. Even if the responding party merely stated its position that a
particular measure was consistent with a particular provision of a covered agreement, that
statement would reveal the measure challenged by the complainant and, by implication,
the position of the complainant with respect to that measure and legal claim.



Second, if a party or third party could maintain its positions and arguments as
confidential, it would not be possible for panels to issue reports satisfying the
requirements of the DSU. This explains why no panel has ever treated the arguments or
positions of a party as confidential.



For example, a panel, in its report, is required to “set out the findings of fact, the
applicability of relevant provisions and the basic rationale behind any findings and
recommendations that it makes.”9 A panel report is also required to include “descriptive
(factual and argument) sections.”10



Consequently, a panel report will set out each party’s and third party’s arguments and
positions, including any defenses invoked. Nothing in the DSU provides that the material
required to be included (and thus disclosed) in a panel report is nonetheless to be treated
as confidential.



There is nothing inherently confidential about a party or third party’s arguments and
positions in a dispute, and these are routinely made public throughout the dispute
settlement process.



In fact, panels and the Appellate Body routinely call on parties and third parties to
provide executive summaries of their arguments to be attached to their reports. Those
executive summaries reflect the statements of the parties and third parties. It is difficult
to reconcile attaching those statements to panel and appellate reports in the form of an
executive summary, which will be made public, while finding that a Member is not
permitted to disclose them.11

9

DSU Article 12.7.

10

DSU Articles 15.1 and 15.2.

11

In this regard, it is useful to note that the Appellate Body has itself recognized that “Appellate Body
reports contain summaries of the participants’ and third participants’ written and oral submissions and
frequently quote directly from them. Public disclosure of Appellate Body reports is an inherent and
necessary feature of our rules-based system of adjudication.” US – Continued Suspension (AB), Annex
IV, para. 5.
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The findings by several panels and the Appellate Body permitting a Member to make its
statements publicly while permitting other Members in that dispute to maintain
confidentiality of their statements is instructive. For example, in the appeal in US –
Continued Suspension, some Members objected to opening the hearing for their
statements, but that did not prevent the Appellate Body from opening the hearing to those
Members who wished to deliver their statements publicly.



The Appellate Body decided that third participants could choose to deliver their
statements in an open hearing while “[o]ral statements and responses to questions by
third participants wishing to maintain the confidentiality of their submissions will not be
subject to public observation.” No party or third party was required to make any
redaction from its oral statements even if the statement might disclose the arguments or
positions of a third party that wished to maintain confidentiality for its submissions.



Thus, one Member does not have a right to prevent another Member from disclosing their
statements to the public even if they might disclose the “arguments” or “positions” of a
party.

II.

Despite the Efforts the United States and Other Supporters of Transparency, WTO
Dispute Settlement Remains Overwhelming Non-Transparent



Although the United States and other Members have undertaken serious efforts to provide
for greater transparency in WTO dispute settlement, the successes have been limited.
Due to the unwillingness of certain Members, including several major users of the
system, to agree to open panel meetings and public submissions, WTO dispute settlement
remains largely a secret process unfolding behind closed doors. And further damaging
the system, these same Members consistently object to a request by a Member, such as
the United States, that wishes to make its own statements publicly available.

9
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A.


At least 22 panels,12 16 appeals,13 and six arbitrators14 in proceedings under Article 22.6
of the DSU have opened their meetings – but this is a minority of proceedings in the
nearly 600 disputes initiated to date. Those experiences have been beneficial for
Members and for the public, and thus ultimately for the WTO.




The United States and Other Members Have Agreed to Open Meetings in a
Number of Disputes

The United States has been a leading Member in requesting transparent proceedings for
disputes in which it is a party. The United States has been joined in these efforts by other
Members that similarly value transparency and recognize its importance for the continued
viability of WTO dispute settlement, including Australia, Canada, Chinese Taipei, the
European Union, Japan, New Zealand, and Norway, among others.
With regard to open meetings, the United States and European Union have agreed to
open meetings in at least 15 dispute settlement proceedings.15 It is notable that this list
includes open meetings by panels, the Appellate Body, and Article 22.6 Arbitrators in the
large civil aircraft disputes, despite the commercial sensitivity of those disputes and the
business confidential information and highly sensitive business confidential information
involved.

12

See, e.g., US/Canada – Continued Suspension, EC and certain member States – Large Civil Aircraft,
US – Large Civil Aircraft (2nd complaint), EC – Bananas III (Article 21.5 – US), US – Continued
Zeroing, US – Zeroing (EC) (Article 21.5 – EC), Australia – Apples, US – Zeroing (Japan) (Article 21.5 –
Japan), EC – IT Products, US – COOL, EC and certain member States – Large Civil Aircraft (Article
21.5 – US), US – Measures Affecting Trade in Large Civil Aircraft (Article 21.5 – EU), EC – Seal
Products (Canada, Norway), US – Supercalendered Paper (Canada), United States – Conditional Tax
Incentives for Large Civil Aircraft, Canada – Wine (Australia), US – Steel and Aluminum Products (EU),
US – Steel and Aluminum Products (Canada), US – Steel and Aluminum Products (Norway), and US –
Steel and Aluminum Products (Switzerland).
13

See, e.g., US/Canada – Continued Suspension, EC – Bananas III (Article 21.5 – Ecuador II) /EC –
Bananas III (Article 21.5 – US), EC – Seal Products (Canada, Norway), Australia – Apples (NZ), US –
Zeroing (Japan) (Article 21.5 – Japan), US – Zeroing (EC) (Article 21.5 – EC), US – Continued Zeroing,
EC and certain member States – Large Civil Aircraft, US – Large Civil Aircraft (2nd complaint), EC and
certain member States – Large Civil Aircraft (Article 21.5 – US), US – Measures Affecting Trade in
Large Civil Aircraft (Article 21.5 – EU), US – Supercalendered Paper (Canada), and United States –
Conditional Tax Incentives for Large Civil Aircraft.

14

EC – Large Civil Aircraft (22.6 – EU), US – Large Civil Aircraft (22.6 – US), US – Zeroing (EC) (22.6
– US), US – COOL (Mexico) (22.6 – US), US – COOL (Canada) (22.6 – US), and US – Tuna II (22.6 –
US).

15

See, e.g., EC – Bananas III (Article 21.5 – US) (DS27), US – Continued Zeroing (DS350), US –
Zeroing (EC) (Article 21.5 – EC) (DS294), EC – IT Products (DS375), US – Continued Suspension
(DS320), EC and certain member States – Large Civil Aircraft (DS316), EC and certain member States –
Large Civil Aircraft (Article 21.5 – US) (DS316), EC and certain member States – Large Civil Aircraft
(Article 21.5 II – EU) (DS316), EC and certain member States – Large Civil Aircraft (Article 22.6 – EU)
(DS316), US – Large Civil Aircraft (2nd complaint) (DS353), US – Large Civil Aircraft (2nd complaint)
(Article 21.5 – EU) (DS353), US – Large Civil Aircraft (2nd complaint) (Article 22.6 – EU) (DS353),
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The United States has also worked closely with Canada and agreed to open meetings in a
number of WTO disputes, including in at least nine separate proceedings and including
open panel meetings, appellate hearings, and the meeting of an Article 22.6 Arbitrator.16



Open meetings have also been held in disputes in which the United States was not a
party, including for example the panel meetings in EC – Bananas III (21.5 – Ecuador)
(DS27), EC – IT Products (Japan) (DS376), EC – IT Products (Chinese Taipei) (DS377),
Canada – Renewable Energy / Feed-In Tariff Program (EU, Japan) (DS412/DS426), and
Canada – Wine (Australia), and the panel meetings and appellate hearings in Australia –
Apples (New Zealand) (DS367) and EC – Seal Products (Canada, Norway)
(DS400/DS401).



With respect to the open meetings and hearings that have taken place, the experience has
been entirely successful. The United States is not aware of any incidents of improper
behavior by observing members of the public, and the presence of public observers does
not appear to have affected the professionalism with which parties, third parties, and
adjudicators traditionally conducted themselves. While this observation normally occurs
via transmission to a viewing room, this has been true even in instances in which the
public has been allowed to observe from the same room in which the meeting was taking
place. Nor has the passive observation of meetings by members of the public interfered
with the intergovernmental nature of the WTO, the government-to-government nature of
dispute settlement, or the ability of parties to settle a dispute through the negotiation of a
mutually agreed solution.



Attendance at open panel meetings has varied, but one would expect this given that not
all disputes will be of equal interest or of interest to the same persons. Moreover, the
important point is that the benefits from having open meetings arise regardless of actual
attendance. This is because the mere possibility of attending a meeting helps to ensure
confidence in the system and that the system has nothing to hide.



In short, any concerns expressed with regard to open meetings have not come to pass.
Instead, open meetings have served to promote transparency and confidence in the WTO
dispute settlement system, increase familiarity with the objective, professional manner in
which hearings are conducted, and consequently provide potential benefits for the
implementation of any resulting recommendations by the Dispute Settlement Body.

United States — Conditional Tax Incentives for Large Civil Aircraft (DS487), United States – Steel and
Aluminum Products (EU) (DS548), and EU – Additional Duties (US) (DS559).
16

See, e.g., US – COOL (DS384), US – COOL (Article 21.5 – Canada) (DS384), US – COOL (Article
22.6 – US) (DS384), US/Canada – Continued Suspension (DS320/DS321), US – Supercalendered Paper
(DS505), US – Lumber AD (DS534), US – Lumber CVD (DS533), US – Steel and Aluminum Products
(DS550), and Canada – Additional Duties (US) (DS557).
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B.

Due to Opposition by Some Members, Including Certain Major Users of the
WTO Dispute Settlement System, Closed Meetings and Non-Public
Submissions Unfortunately Remain the General Rule, Not the Exception



Despite the benefits that greater transparency would bring to the WTO and its dispute
settlement system, for too long, too many Members that claim to support the multilateral
trading system actively undermine it by promoting a lack of transparency in WTO
dispute settlement.



If the only WTO disputes were between supporters of open meetings, the WTO would
have a very transparent dispute settlement process. But such disputes represent the small
minority of disputes.



Ironically, it is some of the most frequent users of the system, that have actively opposed
requests for public meetings and have not made their submissions public. For example:
o The United States proposed open meetings in at least 17 disputes with China, but
China has always declined.
o The United States proposed open meetings in at least nine disputes with India, but
India has always declined.
o The United States has proposed open meetings in at least six disputes with Korea,
but Korea has always declined.
o The United States has proposed open meetings in at least three disputes with
Indonesia, but Indonesia has always declined.
o The United States has proposed open meetings in at least three disputes with
Turkey, but Turkey has always declined.
o The United States has proposed open meeting in at least nine disputes with
Mexico, and Mexico has declined, except for in a joint dispute with Canada.



The United States has also requested open meetings in disputes with Brazil and Russia,
and each of those Members has declined.



These Members represent some of the most frequent users of the system they all profess
to support. Their opposition to open meetings and greater transparency in WTO dispute
settlement is misguided and only serves to further erode support for the system.



And what is worse, these Members consistently object to a request by a Member, such as
the United States, that wishes to make its own statements publicly available at the time
they are spoken. It would be understandable, if misguided, for them to seek to keep their
own statements confidential. But there is no basis in the DSU or in logic for the assertion
that they should have the ability to keep U.S. statements of its own position confidential,
against U.S. wishes.
12
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Regrettably, certain panels have acquiesced in those efforts. The United States highly
regrets those decisions, which are not required by the DSU and undermine the legitimacy
of the dispute settlement mechanism.



The positions of these non-transparent Members are not required by the “state-to-state” or
intergovernmental nature of WTO dispute settlement. As we will discuss shortly, many
WTO Members, including these Members, participate in other state-to-state adjudicatory
systems and provide for open hearings and public submissions.



The positions of these non-transparent Members are also not required by the subject
matter. There is nothing in the subject matter of the WTO agreements that inherently
requires confidentiality, unless specifically provided for. And the fact that the most
frequent users of the dispute settlement system, the United States and the European
Union, both seek to have all of their disputes publicly observed demonstrates there is
nothing in the subject matter of the WTO agreements that must be kept confidential.



The positions of these non-transparent Members are also not required by an alleged
“sensitivity” of disputes. First, the argument makes no sense at all where such a Member
is challenging a measure of the United States. Second, as we will discuss shortly, other
intergovernmental fora have dealt with issues that are intergovernmental in nature and are
at least as sensitive as those involved in WTO disputes. Third, if a dispute truly
concerned a sensitive issue, that is all the more reason that the public should have a full
opportunity to observe the dispute settlement process. And, as the United States and
European Union have demonstrated in the context of the aircraft disputes, sensitive
commercial information can be protected while also providing for open hearings and
public submissions.
C.

The United States and Several Other Members Make Their Submissions
Public, but Many Members Do Not



Ensuring that all Members and the public have access to the parties’ submissions in
dispute settlement proceedings is a key component of maintaining support for the dispute
settlement system. As discussed, there is no DSU impediment to making one’s own
submissions public (or publicly available).



The United States makes public its submissions for all disputes in which it is a party or
third party. We understand that, like the United States, other Members such as the
European Union and Australia post their submissions online.



Unfortunately, too many Members, including significant users and beneficiaries of the
system – such as, China, India, Indonesia, Korea, Mexico, Russia, and Vietnam, for
example – insist on maintaining their submissions as confidential. The United States
does not disagree that these Members have the right to do so. This is explicitly provided
for in Article 18.2. However, we question why they have taken that decision and how
they think this could contribute to the legitimacy of (and, ultimately, the viability of) the
system that they profess to support.
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For example, we understand that these Members access U.S. submissions that have been
made public in past disputes. Certain of these Members have cited to those U.S.
submissions in their own arguments. We consider that to be positive because each
Member should be accountable for its views and be able to explain how a position it
currently is espousing relates to a position it has taken in another dispute. And we also
consider that it helps WTO adjudicators to come to better reasoned decisions to consider
how the view of a Member may or may not have changed, and whether its position as a
litigant may have affected its interpretive views.



But if it is a good quality of WTO dispute settlement to be able to hold the United States
accountable for its views, it must equally be the case that it is good for WTO dispute
settlement to be able to hold every other WTO Member accountable for its views. Put
differently, we cannot see a basis for China, or India, or Korea, or Russia, or Mexico, or
Vietnam, or Indonesia, or any other Member to consider that it should not also be held
accountable for its views as expressed in ongoing and past disputes. A Member that
keeps its submissions confidential deprives the WTO dispute settlement system of
important benefits.



That a Member chooses to keep its submissions confidential naturally can raise concerns
about the extent to which it is willing to explain its views, both domestically and
internationally. That is, the question is raised whether that Member is taking views that
do not correspond to other views it has taken, or that have not been fully considered
internally. Such concerns about the nature of positions being taken by non-transparent
Members also do not contribute to the legitimacy of the dispute settlement system.

III.

Members’ Positions in Other Fora Illustrate Members Do Not Object to
Transparency in Principle



Opposition to greater transparency is contrary to the choices Members have made in
other fora, including other international adjudicatory systems and regional free trade
agreements. This highlights that most Members do not object to transparency in
principle.



A number of international dispute settlement fora and tribunals are (or were) open to the
public, such as the International Court of Justice17, the International Tribunal for the Law
of the Sea18, the International Criminal Tribunal for the former Yugoslavia19, the

17

Statute of the International Court of Justice, Article 46 (“The hearing in Court shall be public, unless
the Court shall decide otherwise, or unless the parties demand that the public be not admitted.”); Article
59, Rules of Court.

18

Statute of the International Tribunal for the Law of the Sea, Article 26.2 (“The hearing shall be public,
unless the Tribunal decides otherwise or unless the parties demand that the public be not admitted.”);
Article 74, Rules of the Tribunal.

19

Rule 78, Rules of Procedure and Evidence.
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International Criminal Tribunal for Rwanda20, the European Court of Human Rights21,
the African Court on Human and Peoples’ Rights22, and the Inter-American Court of
Human Rights23.


These fora deal with issues that are intergovernmental in nature and are at least as
sensitive as those involved in WTO disputes. For example, these fora have addressed
boundary disputes, use of force, nuclear weapons, human rights violations, and genocide.



There are at least two key conclusions to be drawn from these comparisons. First, a
comparison of WTO dispute settlement to other international dispute settlement fora
reveals that the WTO, with perhaps the most active dispute settlement system, is one of
the least transparent dispute settlement systems.



Second, Members’ participation in these other more transparent fora demonstrates that
Members do not object in principle to greater transparency. Rather, they recognize the
benefits it brings to these institutions.



These same conclusions can be drawn from an examination of Members’ participation in
regional free trade agreements. At least 40 regional free trade agreements, involving
more than 75 WTO Members, require transparency – be it through public submissions,
open hearings, or both. Members involved in such agreements include: Argentina,
Armenia, Australia, Bahrain, Botswana, Brazil, Brunei, Canada, Chile, Colombia, Costa
Rica, Ecuador, El Salvador, Eswatini, the European Union, Georgia, Guatemala,
Honduras, Hong Kong-China, Iceland, Israel, Japan, Jordan, Korea, Lesotho,
Liechtenstein, Malaysia, Mexico, Moldova, Montenegro, Morocco, Mozambique,
Namibia, New Zealand, Nicaragua, Norway, Oman, Panama, Paraguay, Peru, Singapore,
South Africa, Switzerland, Ukraine, Uruguay, the United States, and Vietnam.



Again, Members’ participation in regional free trade agreements requiring transparency
underscores that the WTO lags behind other fora, and a significant number of WTO
Members do not in principle oppose transparency.

20

Rule 78, Rules of Procedure and Evidence.

21

Rule 33, Chapter 1, Title II, Rules of Court.

22

Article 10, on the Establishment of an African Court of Human and Peoples’ Rights, Protocol to the
African Charter on Human and Peoples’ Rights. Rules of Court, Rule 43 (“Public Hearings”) (“1. Cases
shall be heard in open court. 2. However, the Court may, of its own accord or at the request of a party,
hold its hearings in camera if, in its opinion, it is in the interest of public morality, safety or public order
to do so. 3. Whenever the Court orders that any proceedings shall not be conducted in public, the Court
shall give one or more of the reasons specified in sub-rule 2 of this Rule as the basis of its decision. The
parties or their legal representatives shall be permitted to be present and heard in camera.”).
23

Statute of the Inter-American Court of Human Rights, Article 24(1) (“The hearings shall be public,
unless the Court, in exceptional circumstances, decides otherwise.”).
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We note that this list also includes some Members, like Brazil, Korea, Mexico, and
Vietnam that have objected to open meetings in disputes with the United States.



It is difficult to reconcile those Members’ support for transparency in other fora,
including regional free trade agreements, while opposing transparency in WTO dispute
settlement.



Why should WTO dispute settlement be any less transparent than these other fora in
which Members participate? Why would Members encourage the perception that WTO
dispute settlement has something to hide?

IV.

Increased Transparency Enhances Members’ Understanding of the WTO Dispute
Settlement



The benefits of increased transparency in WTO dispute settlement are numerous.



Increased transparency, through open meetings and public submissions, is essential if the
results of WTO dispute settlement are to enjoy legitimacy.



Another benefit is that open and transparent WTO dispute settlement proceedings
enhance WTO Members’ understanding of the dispute settlement system. This is
particularly true for those who do not participate often in the system.



The United States also notes that third parties in some disputes have requested additional
rights, often requesting to attend the entirety of panel meetings and to receive all
submissions.



To be clear, the United States considers that a Panel cannot grant additional “rights”
without the agreement of the parties to a dispute. However, where the parties to a dispute
agree to open their meetings to all WTO Members and the public, and they make their
submissions publicly available, third parties (as well as all WTO Members and the
public) would have the ability to observe all panel meetings and receive all submissions.



We therefore find it ironic that some Members have opposed opening panel meetings to
the public, while simultaneously requesting panels to provide them with additional thirdparty rights. In making such requests, those Members recognize that there is value in
transparency and in seeing the parties’ arguments at the time they are made. But in
opposing the opening of meetings to other Members and the public, those Members have
sought to obtain the benefit of greater transparency solely for themselves, while denying
it to other Members and the public. The apparent position of these Members that the
benefits of improved transparency should be limited to only a few Members is simply
untenable.
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On a related and final note before concluding, the United States recalls that some
Members in the past have suggested that opening meetings and making submissions
available to all WTO Members, but not the public, would be a positive incremental step
towards greater transparency. The United States seriously disagrees.



Not only is there no basis in the DSU to restrict the ability of any WTO Member to make
public statements of its own position – the operative word being “public”, not “restricted”
– but such an approach would only serve to reinforce perceptions about the lack of
transparency in WTO dispute settlement, thereby further undermining its support.

V.

Conclusion: If Members Claim to Support the WTO Dispute Settlement System,
They Should Take All Steps Now to Provide for a Transparent Dispute Settlement
System


Many Members claim to want to reform and keep relevant the WTO, and we have seen
some proposals brought forward to enhance transparency and notifications. But the
actions of too many Members have stymied transparency in WTO dispute settlement for
far too long.



As reviewed in this statement, the lack of transparency in WTO dispute settlement is not
required by the DSU and Members cannot defend the lack of transparency on this basis.



To the contrary, whether the WTO has an open and transparent dispute settlement system
depends, to a great extent, on the willingness of Members to support such a system.



We have also highlighted that Members’ participation in other fora illustrates Members
do not object to transparency in international adjudicatory systems and trade agreements
in principle. Thus, there is no impediment to Members taking action today to address this
lack of transparency in WTO dispute settlement.



It is long overdue for Members to agree to open all substantive dispute settlement
meetings to observation by all Members and the public while protecting confidential
information. Each Member should immediately take steps in each dispute in which it is
participating to request to make its statements publicly observable and to make its written
submissions publicly available.
*

*
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