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UNITED STATES — CERTAIN COUNTRY OF ORIGIN LABELLING (COOL)
REQUIREMENTS

A RECOURSE TO ARTICLE 22.7 OF THE DSU BY CANADA (WT/DS384/38)
B. RECOURSE TO ARTICLE 22.7 OF THE DSU BY MEXICO (WT/DS386/39)

Mr. Chairman, the United States regrets that the DSB is meeting today to consider these
requests that are now obsolete. As I will explain, given that the COOL legislation has
been repealed, in relevant part, the WTO-inconsistent measure has been fully withdrawn.
Because the level of authorization in that circumstance is zero — the DSU permits only an
authorization equivalent to the current level of nullification or impairment — the
reasonable and constructive approach for Canada and Mexico would have been to set
aside these requests in light of the repeal.

But before turning to the requests and the Arbitrators’ decisions in substance, | would
like to address another systemically flawed decision by the complaining parties — that is,
the attempt by those parties to convene a meeting of the DSB last Friday while the
Ministerial Conference was ongoing.

The United States appreciates the appropriate rescheduling of this DSB meeting in light
of the conflict with the scheduling of the Ministerial Conference in Nairobi.

The United States was disappointed by the positions of Canada and Mexico seeking to
have the DSB hold Friday’s meeting. It is clear that as the Ministerial Conference was
ongoing in Nairobi, the WTO rules and guidelines for the scheduling of meetings indicate
that there should not be a meeting of the Dispute Settlement Body, which is the General
Council, where a Ministerial Conference is ongoing.

Our position is supported by the WTO Agreement, the Guidelines for scheduling
meetings adopted by the General Council, and past practice.

We have not been able to identify any other instance of the DSB (or the General Council)
convening during a Ministerial Conference.



That practice is consistent with the powers give to the Ministerial Conference. We note
that, pursuant to Article 1V:1 of the WTO Agreement, the “Ministerial Conference shall
have the authority to take decisions on all matters under any of the Multilateral Trade
Agreements”. Pursuant to Article 11:2 of the WTO Agreement, the DSU is one of those
Multilateral Trade Agreements. Therefore, while “representatives of all the Members”
are meeting in a Ministerial Conference pursuant to Article 1V:1 of the WTO Agreement,
it is for the Ministerial Conference, which has “the authority to take decisions on all
matters” under the DSU, to take those decisions.

And it is only “[i]n the intervals between meetings of the Ministerial Conference” that
“its functions shall be conducted by the General Council” (Article 1V:2), which would
include the General Council convening as the DSB (Article 1V:3).

The United States also notes that the General Council has adopted “Guidelines on the
Arrangements for Scheduling of Meetings of WTO Bodies” (WT/GC/W/16), which
provide that:

Only one Council meeting (i.e. the General Council, DSB, TPRB,
and the Councils on Goods, Services and TRIPS) should be held at
a time.

Canada and Mexico were both well aware that they were asking the DSB to meet at a
time that was not appropriate under the rules — well aware because we had so alerted
them on multiple occasions. And I note the Canadian delegate’s recognition that we
brought this issue to their attention several weeks ago.

What was unprecedented was not the rescheduling of the DSB meeting to avoid a conflict
with the Ministerial; what was truly unprecedented was an effort to hold such a meeting
during the Ministerial. As noted, we are not aware of a single instance in this
organization’s 20 years in which a meeting of the DSB or General Council was scheduled
while Ministers were meeting.

And even more concerning was the fact that Canada and Mexico were insisting on a
meeting at a time where they knew the United States Congress was voting on
withdrawing the measure at issue.

They provided no explanation for why delegations should be diverted from efforts
supporting the Ministerial Conference in order to attend a meeting at a time when it was
improper for the DSB to meet and that would not promote the settlement of the dispute.



Mr. Chairman, turning to the substance, | would like to inform the DSB that the United
States has in fact now withdrawn the measure at issue in this dispute and subject to the
DSB recommendation.

Specifically, the U.S. Congress passed legislation on December 18, 2015, the Omnibus
Appropriations Act, that repealed country-of-origin labeling for beef and pork, the two
products subject to this dispute.

On the same day, President Obama signed that legislation, and it took effect upon
signature.

Therefore, the amended COOL measure for beef and pork, which was the subject of the
DSB’s findings that the United States had not brought its measure into compliance with
the DSB’s recommendation, has been terminated.

Further, the U.S. Department of Agriculture has publicly indicated that, pursuant to the
repeal, it is no longer enforcing the amended COOL measure for beef and pork.

In this regard, we appreciate the public statements of Canada and Mexico over the
weekend stating that they were pleased with the repeal of “COOL for beef and pork,
effective immediately.”

Accordingly, in light of Article 22.8 of the DSU, there is no longer any basis for the DSB
to grant authorization to Canada or Mexico to suspend concessions.

Indeed, Article 3.7 of the DSU explains: “In the absence of a mutually agreed solution,
the first objective of the dispute settlement mechanism is usually to secure the withdrawal
of the measures concerned if these are found to be inconsistent with the provisions of any
of the covered agreements.”

Consequently, any authorization to suspend concessions would be an obsolete action.
Article 22.4 of the DSU states that “[t]he level of the suspension of concessions or other
obligations authorized by the DSB shall be equivalent to the level of the nullification or
impairment.”

In this instance, the subject of the DSB recommendations and rulings has been repealed
in full and compliance is thus complete. The nullification or impairment of benefits
considered by the Arbitrators no longer exists. Therefore, the authorization requested is
now inaccurate.



As the DSU does not contemplate the authorization of punitive levels of suspension of
concessions or obligations, Canada’s and Mexico’s requests for authorization to suspend
concessions are also now obsolete.

Nonetheless, as Canada and Mexico are proceeding with their requests today, we
understand that the action by the DSB would necessarily have to be consistent with DSU
Acrticle 22.4. Therefore, in light of the repeal of the COOL measure, and the removal of
the nullification or impairment, the authorization by the DSB today would essentially be
a formality.

In light of the facts and DSU provisions described, the level of authorized suspension
would be zero. And in that regard, we regret the decisions of Canada and Mexico to push
ahead with these requests, which are unnecessary, and not a constructive or judicious use
of WTO dispute settlement procedures.

With respect to the decisions of the Arbitrators that have been notified to the DSB, the
United States would like to thank the Arbitrators and the Secretariat assisting them for
their work on these Article 22.6 arbitrations.

The United States is obviously disappointed in the levels of nullification or impairment
determined by the Arbitrators.

There are however some aspects of those decisions worth noting.

Canada and Mexico had each made a novel argument that the level of nullification and
impairment should include an element unrelated to the benefits under the trade
agreements at issue — they argued for a substantial increase in the level of nullification or
impairment based on so-called domestic price suppression which did not involve market
access for Canadian or Mexican livestock.

The United States is pleased that the Arbitrators rejected these unfounded arguments by
Canada and Mexico. Instead, the Arbitrators found that under the covered agreements at
issue “the relevant benefit in this case is the market access” and therefore the Arbitrators
did “not include domestic prices suppression losses claimed by Canada and Mexico in the
level of nullification or impairment of benefits.” (Para. 5.27)



o The United States is disappointed that throughout their analysis the Arbitrators relied on
inconsistent and unofficial data sources, rather than officially compiled and corrected
U.S. trade statistics. The use of data that is not designed to be official, reviewed data for
the purposes for which it was being used, particularly where such data diverges
significantly from U.S. official import data and Canadian or Mexican export data raises
significant concerns. In particular, this selection introduced unnecessary inconsistencies
into the trade effects analysis.

o Finally, these arbitrations raised some important procedural issues that we understand are
of interest to Members more generally.

J The Arbitrator in the dispute involving Mexico analyzed a question with respect to
whether DSB action is required to refer a matter to arbitration under Article 22.6 of the
DSU.

. That issue was not presented directly to the Arbitrator but the Arbitrator nonetheless

considered it important to investigate the issue. The Arbitrator properly concluded that
the text of the DSU, when read in context, does not require DSB action in order to refer a
matter to arbitration.

o In addition, the Arbitrators dealt with the requests of Canada and Mexico to be third
parties in each other’s proceedings. The Arbitrator correctly distinguished between third
party rights provided for panels under the DSU and the lack of any such rights for Article
22.6 arbitrations under the DSU.

o The Arbitrators instead, with the agreement of the parties, organized their procedures in
an efficient way, given the overlap in parties, issues, and the members of the Arbitrators.
The Arbitrators afforded to Canada and Mexico the ability to fully participate in each
other’s proceeding to the extent necessary to avoid their rights being adversely affected,
while noting that neither Canada nor Mexico were receiving rights to as great a degree as
are afforded to third parties in panel proceedings.

o Mr. Chairman, thank you and delegations present for your attention to these important
systemic issues and important developments bringing an end to this longstanding dispute.

Second Intervention

o We take note of the EU’s concern that the matter was not referred to arbitration through a
correct procedure. We would like to make a few comments on that issue. First, we
welcome the opportunity to discuss the issue further with the EU and other interested
Members. We think the DSU text is clear and the Arbitrator’s reasoning is compelling.



The only reason that we can see for arguing against the clear DSU text would be to
support a position that, if the DSB acts to refer the matter to the arbitrator, which consists
of the original panel, if members are available, then the decision of that arbitrator should
be subject to appeal. This view was hinted at in the EU’s comments today. But an
attempt to appeal an arbitrator’s decision would also be contrary to the plain text of DSU
Articles 17.4, 17.6, and 22.7. Amendments to the DSU should not be attempted through
contorted legal arguments but through agreement by Members.

Second, the EU appears to have stated that, despite its concern that the matter was not
referred to arbitration through the correct procedure, it has no concern with the DSB’s
taking a decision today to authorize Mexico’s request in conformity with the Arbitrator’s
decision. We consider that this would be a pragmatic and correct position for a Member
that is not a party where the parties to the dispute accept the decision as validly rendered.

Third, the EU’s position that it has no concern with the DSB’s taking this decision would
imply that, in another dispute, the EU might take a different position. Thus, the EU
appears to be asserting that, due to the alleged deviation from the correct procedure in the
DSU, the DSB would not be deciding by negative consensus under DSU Article 22.7 but
rather would be taking a decision through the positive consensus rule governing DSB
decisions generally under DSU Atrticle 2.4. The implications of this position should be
considered further as its logic would apply to other negative consensus decisions in the
event that the procedural rules laid out in the DSU were not strictly followed.



