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| ntroduction:

1. Asother delegations are aware, working paper no. 8 (CCW/CONF. 11/PC.3/WP.8)
presented in September 2001 by the European Union concerned a mechanism for
compliance at two levels, the firgt of which could comprise consultation and diadogue
and a second leve the establishment of facts. This paper is presented as food for
thought for further discussions and dedls with the second level.

2. WP 8 mentioned two possible building blocks: | - the Commission established
under article 90 (first additiond protocol to the Geneva Conventions) and 11 - a
proposa put forward in 1980 in the context of CCW negotiations.

|. The Commission established under article 90 (first additiona protocol to the
Geneva Conventions)

3. The Commission established under Article 90 is competent to, inter alia, inquire
into any facts aleged to be a grave breach as defined in the Conventions and the
Protocol or other serious violations of the Conventions or of the Protocol (Geneva
Conventions and first additiond protocol). In other situations, the Commisson shdl
indtitute an inquiry at the request of a Party to the conflict only with the consent of the
other Party or Parties concerned. If interpreted widely, the mandate could be seen to
cover inquiries regarding aso the CCW regime. It should be noted that the art. 90
dready has offered its bona officia dso in other Stuations of armed conflict.

4. A framework for a compliance mechanism could connect the exigting Article 90
Commission to the CCW regime through an amendment of the CCW convention or
by cresting a mechanism like the Commisson within the CCW (perhaps with the
same members, or sharing of facilities, secretariat). Such alink from CCW to the
Commission would not exclude other specific requirements for the Commission's
mandate and for states respongbilities under the CCW regime. The Commission
provides for aflexible mechanism. This proposa would have to take into account the
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different groups of States which are parties to the two instruments (i e the CCW and
Additiona protocol | respectively). The proposa would aso benefit from further
andysis of the lega possibilities and consequences of such a congtruction, aswell as
exploratory contacts with the Commission and the states (62) which have accepted its
competence.

I1. A proposa put forward in 1980 in the context of CCW negotiations

5. The 1980 proposal to the UN Generd Assembly was presented by a group of
States, now Parties to the CCW, in the context of ongoing CCW negotiations. It also
provides for aflexible dternative in which a Consultative Committee of expertsis set
up with asmple mandate. All state parties shdl communicate the name of an expert
to the Depositary. The Consultative Committee’ s competence involvesinquiry into
facts, reports to the Depositary and the parties to the conflict and facilitation of
compliance through good offices. State parties would undertake to consult and co-
operate with each other with the am of conciliation as well as with the Committeein
the accomplishment of itswork. To enable different kinds of expertise to be
represented, both permanent and ad hoc members could be gppointed. When in action,
the Committee could consst of experts from both "lists" depending on the particular
mission. This option would also benefit from further discussons on possible
amendments that could enhance the mechanism.

[11. A future mechanism

6. A mechanism on compliance should be smple and effective. It is suggested thet it
should also enjoy a degree of independence. Such a mechanism could therefore
include alink to the UN system alowing the UNSG to express an opinion on the
adequacy/relevance of any inquiry ingtituted by the mechanism or by aparty toa
conflict and aso the mechanism to report its findings back to the UNSG.

7. Itisclear that the issue of compliance, and the different proposals aready put
forward, need further consderation by states partiesto the CCW. These deliberations
should take the form states parties deem appropriate.

! See also UN res. 42/37 C; 44/115 B and 45/57 C and report A/44/561.



